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Introduction

1.

This determination by the ABAC Adjudication Panel (“the Panel”) arises from
three complaints received from a single complainant on 23 and 30 May 2024.
The complaints relate to advertising by Terra Australis Distillery — Herbal Lore
Liqueurs (“the Company”) using an outdoor sign, internet and print and raise
concerns about:

e the placement of the outdoor sign;

e suggestions made that alcohol offers a therapeutic or health benefit and
contributes to an improvement in mood; and

e emphasis of the strength of the alcohol.

Alcohol marketing in Australia is subject to an amalgam of laws and codes of
practice that regulate and guide the content and, to some extent, the
placement of marketing. Given the mix of government and industry influences
and requirements in place, it is accurate to describe the regime applying to
alcohol marketing as quasi-regulation. The most important provisions applying
to alcohol marketing are found in:

(a) Commonwealth and State laws:

e Australian Consumer Law — which applies to the marketing of all
products or services, and lays down baseline requirements, such
as that marketing must not be deceptive or misleading;



e legislation administered by the Australian Communications and
Media Authority — which goes to the endorsement of industry
codes that place restrictions on alcohol advertising on free to air
television;

e State liquor licensing laws — which regulate the retail and
wholesale sale of alcohol, and contain some provisions dealing
with alcohol marketing;

(b) Industry codes of practice:

e AANA Code of Ethics — which provides a generic code of good
marketing practice for most products and services, including
alcohol;

e ABAC Responsible Alcohol Marketing Code (“ABAC Code”) —
which is an alcohol-specific code of good marketing practice;

e certain broadcast codes, notably the Commercial Television
Industry Code of Practice — which restricts when advertisements
for alcohol beverages may be broadcast;

e Outdoor Media Association Code of Ethics and Policies — which
place restrictions on the location of alcohol advertisements on
outdoor sites such as billboards.

The codes go either to the issue of the placement of alcohol marketing, the
content of alcohol marketing or deal with both matters. The ABAC deals with
both the placement of marketing i.e. where the marketing was located or the
medium by which it was accessed and the content of the marketing irrespective
of where the marketing was placed. The ABAC scheme requires alcohol
beverage marketers to comply with placement requirements in other codes as
well as meet the standards contained in the ABAC.

For ease of public access, Ad Standards provides a common entry point for
alcohol marketing complaints. Upon a complaint being received by the Ad
Standards, a copy of the complaint is supplied to the Chief Adjudicator of the
ABAC.

The complaint is independently assessed by the Chief Adjudicator and Ad
Standards and streamed into the complaint process that matches the nature of
the issues raised in the complaint. On some occasions, a single complaint may
lead to decisions by both the Ad Standards Community Panel under the AANA
Code of Ethics and the ABAC Panel under the ABAC if issues under both
Codes are raised.



6. The complaints raise concerns under the ABAC Code and accordingly are
within the Panel’s jurisdiction.

The Complaint Timeline

7. The complaints were received on 23 and 30 May 2024.

8. The Panel endeavours to determine complaints within 30 business days of
receipt of the complaint and this determination was made within the target
timeframe.

Pre-vetting Advice

9. A component of the ABAC Scheme is an advice service by which an alcohol
marketer can obtain an independent opinion of a proposed alcohol marketing
communication against the ABAC standards prior to public release. Pre-vetting
advice is separate from the complaint process and does not bind the Panel but
represents best practice on behalf of alcohol marketers. Pre-vetting advice was
not obtained for the marketing.

The Marketing

10. The complaint relates to the following:

Outdoor sign
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Terra Australis Distille
HERBAL LORE LIOQUEUR

Home Our Story

After 30 years of producing premium ports [now known as
tawny} and exquisite wines, Roger faced challenging

circumstances surounding his fami y and his health

Choosing a pathway of natural healing methods was difficult
and arduous, but it opened a world of opportunity embracing
the many gifts of Nature. Selfdiscovery and selfmastery were
key companents as he progressed through his healing.
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knowledge and experience with these gifts of Nature grew,

50 too did his passion for their elegance, magic, and power.

Herbal Lore was born from the creativity and genius which
unfolded from these extenualing circumstances. Combining
ancient wisdom, modern techniques and all he had learned
and experienced, Roger created a pure expression of the
magic, beauty, and flavour with each of Nature's herbs

Roger continues to develop his wisdom and undersianding of
botanicals and herbs. He draws from the ancient practices

known throughout Europe and Asia, Native American culture
and South American Shamanism. He has begun to embrace
the ancient wisdom of the Australian Aberiginals, a natura
extension of his study of herbal lore. Terra Australis Distillery
fulfills the role, the desire, to produce the finest, the purest
ethanol possible fo blend, respectfully, with their medicina
herbs used for thousands of years within the Aberigina
culture

It just so happens this beautifully smooth, fine alcchol makes
fun things, 1oo, like gin, vodka, whisky. ..
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Terra Australis Distillery

J Home Our Story Our Range Tastings & Tours Contact
HERBAL LORE LIQUEURS

Rich flavours, delicate aromas,
experiences are found in the special ‘extra’

gifls which aecompany our range of

products, complementing the herbs and

bolanieals used throughout.

Liqueur Fruits

Aged in a specifically chosen Herbal Lore Liqueur for a minimum of six months, each of the liqueur fruits offer rich flavour sensations. Can be used in sweet

and charcuterie boards

or savoury cooking and are a perfect addition for che
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Terra Australis Distillery

HERBAL LORE L[QUEURS‘

Our Story Our Range Tastings & Tours Contact

Golden | Light & Uplifiing

This family of liqueurs- Harmony, Reflections and Mirus- are
created with botanicals commonly described as uplifting flavours.

The blending of specially selected white wine grapes with these
delicate herbs produces a slightly sweet to full-bodied flavour,

Cimmerian | Dark & Calming
This family of liqueurs- Tapestry, Tempest and Escalibor- are

created with botanicals commonly described as calming flavours.

Blended from a red wine grape base, these liqueurs are more full-
bodied and drier than the Golden range.

reminiscent of famous Portuguese sherries.
A careful balance of a red wine grapes and organic herbs creates
rich, deep textures and flavours reminiscent of tokay yet somehow
very different.
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Harmony Reflections Mirus Tapestry Tempest Escalibor
AU$50.00 AU$50.00 AU$50.00 AU$50.00 AU$50.00 AU$50.00
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AWARD -WINNING SPIRITS AND LIQUEURS WITH
MAGIC OF ING

Terra Australis Distillery and Herbal Lore Liqueurs have produced
internationally award-winning spirits and liueurs from Daylesford's former
Butter Factory for many years now.

We infuse specific herbs into our liqueurs for a truly unique taste and
differing effects.

Terra Australis Distillery and Herbal Lore Ligueurs have preduced
internationally award-winning spirits and liueurs from Daylesford's former
Butter Factory for many years now.

We infuse specific herbs into our liqueurs for a truly unique taste and
differing effects

For our liqueurs, it's about alchemy and retaining the healing properties of
the natural herbs we use in the final product. Intoxicating aromas,

beautiful flavours and the wonderful benefits of our herbs await you in

perfect balance as you delight in the magic of Herbal Lore.

2 Railway Cresent

With a seamless User Experience in our Online Store, bottles purchased
are packed and shipped within 2 business days Daylesford, VIC

Qur cellar-door experience is second-to-none as the town's former Butter herballoreliqueurs.com

Factory imbues the tasting experience with old world charm and a cosy,
+61 3 5348 1920
intimate mood.
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WHAT TO DO ~ WHAT'S ON ~ PLACES TO STAY ARTICLES FIND A BUSINESS WEDDINGS

A unique place to experience masterful blending,
powerful botanicals and herbs. rich, smooth flavours.

Imagine yourself stepping through what appears to be the simple door of an old red brick building into a very magical almost

mystical place of elegance, refinement and magnificence!
Enter a world of herbs, rich botanicals, special blends, where spirit reigns supreme and you experience the bounty of perfection.
Here you will discover fine Gins, beautiful Vodkas; elegant, rich Herbal Liqueurs and stately, distinguished Ports.

The atmosphere will astound you and tastings will "knock your socks off!". Each and every product stands alone providing
unique, beautiful flavours. The Gins will delight each in their own way, Sweet Jennifer is slightly sweet with a little kick; Lady
Susanne is bold with a slight eitrus, London Dry style. Navy Strength, the International Award Winner, is a true experience not to
be missed.

Springwater Vodka is surprisingly smooth with a hint of "something’ as only a master blender can create. Equally smooth and
rich in flavour is our Espresso Vodka, perfect for coffee lovers everywhere!

The Herbal Liqueurs are a kaleidoscope of adventure and taste. Eight different blends, unique and stylish in temperament and

design tempt the palate in so many different ways. And no added sugar!

Then there is the port! With five different blends to choose from; Malt Whisky, Bourbon, Rum, Brandy and Double Pot Still, the
greatest challenge is deciding which ones to purchase! Of course, the shining light in the range of ports is the Award Winning

Smoked Malt Whisky Tawny which came third place in the International Wine and Spirit show in London.

Whatever your desire, whatever your pleasure, fine flavour and pure adventure is yours to experience when you visit Herbal Lore
and Terra Australis Distillery.

herballoreliqueurs.com
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Take life One Sip at
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A unique place to experience masterful blending.
powerful botanicals and herbs. rich, smooth flavours.

smagne yourself stepping through what appears to be the simple door of an ok red brick building into 3 very magical almost

mystical place of elegance, refinerment and magrificence!

Enter 3 world of herbs, rich batanicals, special blends, where spirit reigns supreme and you experience the bounty of perfection

a Time: Ilerbal Lore
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Terra Australis Distillery

Nestled just on the edge of the township of Daylesford, one will find the Old Butter Factory. This steadfast, stately piece of history has b
home of Terra Australis Distillery.
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AWARD-WINNING SPIRITS AND LIQUEURS WITH THE
MAGIC OF HEALING
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Image 8 (Print)

WHAT TO DO ~ WHAT'S ON ~ PLACES TO STAY ARTICLES FIND A BUSINESS WEDDINGS

Herbal Lore Liqueurs

At Herbal Lore Liqueurs, we infuse specific herbs into our liqueurs for a truly unique taste and differing effects.

AWARD-WINNING SPIRITS AND LIQUEURS WITH THE
MAGIC OF HEALING

Terra Australis Distillery and Herbal Lore Liqueurs have produced
internationally award-winning spirits and liqueurs from Daylesford’s former ! \ ’

Butter Factory for many years now.

tralis Distillery
,HERBAL LORE

LT Q U EURS

(ke

The essence of herbal botanicals in our
delicious range of Award-Winning Herbal Liqueurs

St

Nature’s herbs in a bottle.

offers the perfect blend of flavours and energy
from organically grown herbs.

Free tastings daily.
[l 3

HerbalLoreLiqueurs.com
Lot 2, Railway Crescent Daylesford

I: (03) 5340 1920



Complaint

11.

The complainant objects to the marketing as follows:

The [outdoor] sign is in proximity of a school or within 150 metres of the
historical Glenlyon Primary School which is located on the same road at 17
Barkly Street, Glenlyon VIC 3461.

The outdoor sign does not meet town planning requirements.

[The advertising suggests] that they all have some kind of a flow-on effect
to people's health as having therapeutic benefits from the herbs which are
in their liguor such as those concocted in their ports and wines and also
mentions causing other effects as a consequence. They stated "natural
healing methods" and "Healing". Healing is the process of making or
becoming sound or healthy again. i.e. a therapeutic benefit.

It implies that the consumption of their alcohol products will feel improved
health benefits.

[The advertising suggests] ...that their alcohol has a therapeutic benefit to a
person's mood.

The words health, healing and calming are used multiple times in their
marketing of their alcohol.

Their mention of "magic and power" emphasises their alcohol products as
having some kind of alcohol strength.

The web page for Terra Australis Distillery has photos of their alcohol
products eg. Gin with the description which states that "Award-winning
spirits and liqueurs with the magic of healing".

I'm objecting to their use of language contained in their advertisement
because it specifically states that their alcohol beverage "offers"..."energy".

The advertisement for this bottle of liquor does encourage the choice of a
particular Alcohol Beverage which is 'Midnight Desire' in a 375ml bottle as
it clearly makes emphasis to its alcohol strength with "energy”. The
advertisement also conveys a therapeutic benefit because of the "herbal
botanicals” that they claim are in their alcohol beverage to create "energy".
The use of this language can be perceived as a way of aiding the reader's
capacity for work or vigorous activity with strength with the consumption of
their liquor.



The ABAC Code

12. Part 3 of the Code provides that an Alcohol Marketing Communication must
NOT:
(a)(iv) encourage the choice of a particular Alcohol product by

(©)(0)

(©)(iv)

emphasising its alcohol strength (unless emphasis is placed on
the Alcohol product’s low alcohol strength relative to the typical
strength for similar products) or the intoxicating effect of Alcohol.

suggest that the consumption or presence of Alcohol may cause
or contribute to an improvement in mood or environment.

suggest that the consumption of Alcohol offers any therapeutic or
health (including mental health) benefit, is needed to relax, or
helps overcome problems or adversity.

13. Part 4 of the Code provides that:

(@)

An Alcohol Marketing Communication must comply with code
provisions regulating the placement of Alcohol marketing and an
Alcohol Alternative Marketing Communication must comply with
code provisions regulating the placement of Alcohol Alternative
marketing that have been published by Australian media industry
bodies (for example, Commercial Television Industry Code of
Practice and Outdoor Media Association Placement Policy).

The Company’s Response

14. The Company responded to the complaint by letter emailed on 12 June 2024.
Its primary comments were:

It is our desire to address the various issues as completely as possible to
ensure there is understanding by yourself, and the Panel of the matters
raised as well as what we feel may be the motivation and intention behind
the complaints themselves.

First of all, please be assured that contrary to the complainant’s regular
commentary, we are very much in favour, desirous and more than willing to
be compliant with the regulations. In fact, as a result of the prior complaint
issued last year, we immediately withdrew the advertisement which was in
our local newspaper (The Local) from our portfolio of ads, and we re-wrote
the contents of our website so as to remove all reference to the healing and



possible therapeutic effects of herbs. We feel we have accomplished this
successfully, and have been very mindful, and careful, to avoid any
reference to such descriptive terms with all our advertising. Our
commitment is such that we were shocked to receive these complaints from
you. We, as before, are concerned that these complaints stem more from
personal vendetta as opposed to true concern for public safety.

As per your request, herewith answers to your questions as you have them

listed.

O

Question 1: No, we did not submit our revised work for approval.
We felt we understood what was being asked of us and responded
accordingly re-writing the content and changing advertisements as
mentioned previously.

Question 2: In relation to the Daylesford Macedon Life website, we
actually did not even know there was an ad for us on their website.
We had a gentleman who was handling marketing for us last year. It
was probably set up by him while liaising with the tourism group.

He died last year unexpectedly after only a short time with us. We
have been unable to follow up, or follow through, a number of
aspects of his work. Please be assured, we have requested
removal of this ad from their website. We have at this writing, not
had a response from their office.

Question 3: This is regarding the outdoor billboard concerns. The
sign for our business sits on private land and is moveable, that is,
not fixed at any point. It is behind a fence and is not in any way on
public land, public access or an obstruction to anyone in any way.
The complainant mentions that it sits on a trailer which is
unregistered. It is on private land not on a nature strip nor on a road.
What is the relevance? The complainant also mentions the size of
the sign. This strongly suggests they either have very long arms in
order to measure it, or they entered this property without
permission. This is trespassing.

The second point mentioned in this section raises a number of
guestions for us. It is the concern that our sign is within 150 metres
line of sight of a school. The complaints raised feature strongly a
local input; that is, signage which is local as well as newspaper ads.
Yet, it is suggested our sign is near a school which is information
neither you or the Panel would necessarily question. Except, the
sign is not near a school. The Glenlyon Primary closed in 1993. It is
currently a private residence and has been for a number of years. It
is a property owned by the people who own ‘The Local’ newspaper,



and is a heritage listed property; perhaps that is why they have left
the ‘Glenlyon Primary School sign sitting at the front.

Questions 4 & 5 (Image 1): Regarding the concerns raised with the
section of our website titled ‘Our Story’. This section is simply
intended, no hidden agendas, to share Roger’s story and life
circumstances which led to his interest in working with herbs and
botanicals. Prior to this, Roger had no interest in herbs. We do not
purport, nor are we suggesting in any way, that Roger used alcohol
for healing, relaxation, recovery or overcoming problems. Nor are
we suggesting for anyone else to do so.

With reference to ‘emphasis on alcohol strength’, there is no
‘emphasis’. Any mention of alcohol strength is simply noted as
general information. It is a question asked frequently as most
people are not aware of the varying strengths of products. There is
no link, intended or otherwise, between alcohol strength and herbs
or botanicals. Herbs and botanicals and all references to them are
intended as separate, distinct information, and are not to be
confused with any basic information about alcohol (i.e. strength).
Also, we have re-written our content removing any reference linking
our products to therapeutic benefits.

Question 6 (Image 2): The section titled ‘Sensory Magic’ does not
suggest that the consumption of alcohol offers therapeutic or health
benefits. The word sensory and sensorial is simply referring ‘to the
senses’; we have 5 of them - sight, smell, taste, touch and sound.

Our products are designed for an experience in each of these
areas. People love our labelling and packaging and are attracted to
the ‘sight’ of what we do in this way. People enjoy the aroma and
flavours of our products - the smell and taste components. Our
glassware featured in our gift boxes is enjoyed by all for the weight
and ‘feel’ of their quality - the touch component. People enjoy
listening to our stories, experiences and descriptions. This helps
people to understand why we do what we do — the hearing
component. Creating and enjoying a sensory experience as | have
outlined does not imply our products are needed, or are to be used
for, therapeutic benefit or otherwise. They are simply an experience
of sight, smell (aroma), taste (flavour), sound and touch.

Question 7 (Image 3): Referring to that part of our website noted in
image 3, we are not suggesting that the consumption of alcohol
offers therapeutic or health benefit, is needed for relaxation, or is
used to overcome problems or otherwise. The specific words in
guestion are used simply, and only, to describe flavours; that is, the



taste of the products. Their usage is descriptive only of flavour, and
no other implications are intended or implied.

Question 8 (Image 4): This particular section regarding Daylesford
Macedon Life website was somewhat of a shock. As discussed in
guestion 2, we had not realised there was anything about us on
their website. The only way we can explain it, is that it may have
been organised, prior to the previous complaint, by a person who
was handling our marketing; he was in regular contact with
Daylesford Macedon Tourism. Unfortunately, he died quite
unexpectedly, and we were unable to follow up or follow through
with any of his work. We were left completely in the dark. Our
website was the only aspect we were able to address.

Since this complaint has occurred and we have been made aware
of our presence on their website, we have contacted Daylesford
Macedon Tourism (as previously noted) requesting its removal until
we are able to rectify the concerns. It is our desire and intention to
follow through with compliance as we have stated previously.
Therefore, reference to ‘the healing properties of herbs’ will be
deleted.

Question 9 (Images 5 and 5a): With further reference to Daylesford
Macedon Life website and in particular images 5 and 5a, we do not
encourage the choice of a particular product based on its alcohol
strength. In fact, alcohol strength is only mentioned as general
information since people like to know the percentages. Alcohol
strength is not featured or mentioned within these two images. It
does not form part of the descriptive narrative. We're not promoting
alcohol strength.

The descriptive words used for herbs and botanicals are only used
to describe their varying flavours and aromas. We use many herbs
and botanicals, and they are all very different. Some are sweet;
some are dry; some are light; some are strong; some are mellow;
some are powerful, and the list goes on!

As mentioned previously, these words are used purely as
descriptions of flavours and aromas (taste and smell). These
descriptive words for herbs and botanicals are regularly used, for
example, with cooking. Because they are commonly used with food
and with cooking, people can more easily relate to them. This
assists them in understanding what our products smell and taste
like. It gives them a point of reference.

Question 10 (Images 6 and 7): With further reference to the
Daylesford Macedon Life website regarding images 6 & 7, we were,



as previously discussed, unaware we were on their website (see
response to question 2 & 8). Otherwise, we would have made the
necessary changes to the content in compliance with the
regulations as had been requested from the Panel after the earlier
complaint from last year. With the sudden, unexpected death of a
previous staff member (as discussed in question 2 & 8), we were
unable to ascertain all that he had done or not done. We could not
follow through with projects and ideas he proposed. There was
limited information available. We worked through, and edited where
needed, what we did have. As also stated, we have since requested
the removal of our content and will make the specific changes
needed, namely the two references for ‘The Magic of Healing'.

Complaint 83/24 (Image 8): This complaint is in reference to an
advertisement printed in our local newspaper ‘The Local’, issue #306, 20th
May 2024. There are a number of points raised throughout this complaint
which we will address as best as possible. This, of course, is in addition to
answering the questions you have outlined.

@)

Question 1: As discussed in the earlier part of this communication
referring to complaint 79/24, we did not submit this advertisement
for approval. We felt we understood the guidelines with which we
needed to comply and have steered clear of language which refers
to any healing or therapeutic benefits. We have not used any
‘healing’ or ‘therapeutic’ language in this said advertisement.

Question 2: The language, the words, in this advertisement do not
suggest, directly or indirectly, that consumption or presence of
alcohol may cause or contribute to any health of therapeutic value,
improvement of mood and/or environment or any other related
concern. These words have been chosen to simply describe
flavours.

Specifically, we use herbs and botanicals throughout our range of
products to create unique flavours and aromas. Advertising includes
these words to demonstrate we use the real thing - not artificial
flavours or colourings.

We used the word ‘energy’ in this advertisement referring only to a
basic law of physics — that all things are energy. Everything is
energy; everything has energy. The complainant has chosen a very
narrow, very limited descriptive view of the word energy, | feel, to
make an erroneous point. Energy is far more than his words
express. We work with herbs and botanicals in our production
process to bring out the best in flavour and aroma. That’s working
with their energy. We create beautiful products in this way.



o Question 3: As described above in question 2, we work with herbs,
botanicals and their energy to create perfectly blended products
with beautiful flavours and aromas. This is an expression of the law
of physics as mentioned above. We are not encouraging the choice
of a product based on alcohol strength. Alcohol strength is strength
of alcohol, as mentioned earlier, and is used in our advertising
where people may wish to know the percentage of alcohol which is
present. It does not play a core role in advertising; rather it is a
supportive role providing information.

e We have a number of concerns relating to the nature of these complaints.
The tone and general thread are very similar to that which was expressed
in the complaint received last year. We have worked as carefully as
possible to comply with the regulations as given to us. Apart from the
incident with the Daylesford Macedon Life website - which will be withdrawn
and edited - we feel we are working within the boundaries with our
advertising. The complainant seems to want to find fault in whatever we do
and uses half-truths, misleading and inaccurate information as well as
onerous assumptions to make their point. Consistently throughout the
complaints they make assumptions that are not accurate, innuendos which
have no basis (and are simply not true), connections between things that
are not meant to be connected or linked, and do not just flow from one to
the other (as they claim). They draw conclusions from bits of information
which don’t add up. The emotional undertones pervade all sense of logic
and common sense.

e Thank you for your patience, and for taking the time to read these words. If
there are any queries or anything that requires further clarification, please
contact us.

The Panel’s View

15.

16.

17.

This determination arises from two complaints about the marketing of Terra
Australis Distillery. One complaint goes to an outdoor sign and the other to
various websites and print marketing copy for the Distillery and its liqueurs.

The concern about the outdoor sign in large measure goes to issues outside
the scope of the ABAC Scheme such as whether the sign is meeting town
planning requirements. The ABAC issue raised is that the sign is located within
150 metres of the Glenlyon Primary School. The ABAC Placement Standard in
Part 4 (a) of the Code in effect prohibits alcohol advertising on signs within 150
metres of the sightline of a school.

The Company advised that the Glenlyon School closed in 1993 and the
website of the Victorian Education Department confirms this. It now appears
the old school building is a boutique accommodation venue.



18.

19.

20.

21.

22.

While the ABAC Placement Standard and the Out Of Home advertising policies
of the Outdoor Media Association upon which the ABAC Standard is based are
silent on the matter, there is no doubt the intention of the 150-metre ‘exclusion
zone’ for alcohol signs from schools assumes the school is operational. The
standard does not cover disused school sites, and there is no breach of the
ABAC requirements to position an alcohol advertisement near a former school
site.

The second complaint goes to various advertising copy contained on the
Company’s website, the website of the regional tourism board - the ‘Daylesford
Macedon Life’ and a print ad in a local newspaper. The material is shown in
Images 1 to 8 in paragraph 10. The complainant contends the material:

e suggests that the Company’s products offer therapeutic or health and
healing benefits and/or improve a person's mood; or

e is encouraging the purchase of the products by emphasising the product’s
alcohol strength and that the product can give energy.

These concerns enliven the ABAC standards that require that alcohol
marketing communications must not:

e encourage the choice of a particular alcohol beverage by emphasising its
strength or intoxicating effect - Part 3 (a)(iv);

e suggest that the use of alcohol may cause or contribute to an improvement
in mood or environment - Part 3 (¢)(i); and

e suggest that the consumption of alcohol offers any therapeutic or health
benefit, is needed to relax or helps overcome problems or adversity - Part 3

(©)(iv).

In assessing if a marketing communication is consistent with a Code standard,
the Panel places itself in the position of a ‘reasonable person’ and considers
the probable understanding of the marketing material by that reasonable
person. A reasonable person has the attitudes, opinions and life experiences
that are shared by most people in the community.

The Company responded to the complaints in detail. The background of Roger
McLean, the owner and ‘master blender’ of the Company, is explained and how
he became interested in working with herbs and botanical ingredients. The
circumstances of the material on the Daylesford and Macedon Life website is
provided and a rebuttal is made to the points made by the complainant. It is
stressed the Company seeks to market consistently with ABAC standards and
it is contended that changes have been made to achieve this goal.



23.

24,

25.

26.

As noted in Determination 8 & 9/23 which also deals with marketing materials
from the Company, marketers are entitled to choose their brand posture and to
highlight how a product is created and what are its ingredients. The
background of a product can be explained as can the life journey and
motivations of someone involved in a product’'s development. What cannot be
asserted is that an alcohol product provides health benefits, or that the use or
presence of a product leads to or contributes to an improvement in a
consumer's life or circumstances.

In the current case, it seems that Mr McLean’s life journey including having to
deal with some health issues led to a discovery of the potential use of herbs
and botanicals in the distilling process of the Company’s products. Mentioning
this background in marketing materials is fine, but tension can arise with the
ABAC standards if the description of the products made with the herbs and
botanicals begins to suggest that the use of the ingredients gives the product
beneficial health or related attributes.

A good rule of thumb is that marketing material should stick to the facts about a
product’s ingredients and not attribute life-improving descriptions to a product
or its constituent parts. In any event, each item of marketing must always be
assessed on its own merits to determine if a Code standard has been complied
with.

For the sake of brevity, the Panel below goes to the potentially problematic
descriptions in each of the images and finds as follows:

e Image 1 - on balance, the description of ‘the desire to blend, respectfully,
with their medicinal herbs’ does not in the context of the much larger
website entry breach the ABAC standards;

e Image 2 - no breach of ABAC standards as the description ‘sensory magic’
would not likely be understood as suggesting the product offers health or
related benefits;

e Image 3 - the description ‘calming’ would probably be understood as
suggesting the use of the product offers a health benefit and/or an
improvement in mood and breaches ABAC standards;

e Image 4 - the description of ‘the magic of healing’ would be probably
understood as suggesting the product offers a health benefit and breaches
the ABAC standard;

e Image 5 - no breach of ABAC standards;

e Image 5a - the description ‘powerful botanicals’ in the context of its use
would not probably be understood as breaching ABAC standards;
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e Image 6 - the description of ‘the magic of healing’ would be probably
understood as suggesting the product offers a health benefit and breaches
the ABAC standard;

e Image 7 - the description of ‘the magic of healing’ would be probably
understood as suggesting the product offers a health benefit and breaches
the ABAC standard;

e Image 8 - the use of the term ‘energy’ within the context of the print ad
would likely be understood as suggesting that the product provides a health
benefit.

It is noted that images 4, 6 and 7 were published on the Daylesford Macedon
Life website. The Company explains that before the complaint they were not
aware the website contained these materials about their products. It was
surmised the copy may have come from a person who was previously handling
marketing but who had unfortunately and unexpectedly passed away. The
Panel accepts the explanation in good faith and makes a ‘no fault’ ruling in this
instance.

The consequence of a no-fault ruling does not diminish that the complainant’s
concern has been accepted and that the offending material must be removed
or modified to meet the applicable standard. It simply recognises that the
Company had acted reasonably and the continuation of the material on the
third party website was not something which they were aware of or had direct
control over in the unusual circumstances of the untimely death.

Accordingly, the complaints are dismissed regarding the placement of the
outdoor sign and the digital material in images 1, 2 and 5. The complaint is
upheld on the balance of the images regarding Part 3 (c)(iv) of the Code. A no-
fault ruling is made regarding the breaches of images 4, 6 and 7.



